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)
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)
)

CC Docket No. 96-45

REPLY COMMENTS OF TELHAWAIl. INC.

TelHawaii, Inc. ("TelHawaii"), pursuant to Section 1.429(g) of the Commission's

Rules, hereby submits these reply comments in response to GTE Service Corporation's

comments on TelHawaii's Petition for Clarification of the Federal Communications

Commission's May 7, 1997 Report and Order in the above captioned proceeding (the "Order").

I. INTRODUCTION

As TelHawaii described in its Petition for Clarification, TelHawaii is a rural local

exchange carrier that has been authorized by the Hawaii Public Utilities Commission to provide

local exchange services as the carrier of last resort in the Ka'u area of Hawaii. In naming

TelHawaii as the incumbent local exchange carrier in Ka'u, the Hawaii PUC replaced GTE

Hawaiian Tel with TelHawaii. The Commission just recently endorsed the Hawaii PUC's

determination that it would serve the public interest to designate TelHawaii as the incumbent

LEC in Ka'u when it granted TelHawaii's Petition for a Study Area Waiver altering GTE

Hawaiian Tel's study area to permit TelHawaii to offer telecommunications services in Ka'u. 1

See Petitionfor Waivers Filed by TelA laska, Inc. and TelHawaii, Inc., AAD 96-93, DA
97-1508 (reI. July 16, 1997).



In these comments, TelHawaii urges the Commission to clarify that when the

Commission adopted the freeze on universal service support based on embedded costs in

paragraph 308 of the Order, it did not contemplate States taking the extraordinary action of

replacing one incumbent carrier with another because of the prior carrier's history of providing

inadequate telecommunications services to the geographic area at issue. As a result, the

requirement that there be a binding commitment to purchase an exchange prior to May 7, 1997 in

order to receive federal support based on costs should not be applied in these situations. In

addition, the Commission should clarify that rural carriers in Hawaii should be treated similarly

to rural carriers serving Alaska and other insular areas.

II. THE TRANSFER OF AN EXCHANGE ORDERED BY A STATE COMMISSION SHOULD BE

EXEMPT FROM THE FREEZE PROVISION OF PARAGRAPH 308 OF THE ORDER.

When the Commission adopted the "binding commitment" provision in paragraph

308 of the Order that froze the distribution of universal service support based on embedded costs,

the Commission appears to have only been considering those transactions in which the parties

were relying on the existence of federal universal service support as the primary motivation

behind the local exchange sale. This motivation is clearly not the case in those situations in

which a State commission replaces one carrier with another because of a poor service record of

offering inadequate services to customers in rural areas. The Commission, therefore, should

declare that freeze policy contained in paragraph 308 is inappropriate in these situations when it

reconsiders the Order.

Despite GTE's attempts to mischaracterize the Hawaii PUC's motivation in

naming TelHawaii as the carrier oflast resort in Ka'u as based solely on TelHawaii's access to
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federal universal service funds,2 the Hawaii PUC would not have replaced GTE Hawaiian Tel

and designated TelHawaii as the new incumbent carrier had GTE Hawaiian Tel been providing

adequate services in the Ka'u area.3 GTE does not, and cannot, dispute this fact. Moreover, the

Hawaii PUC was acting well within the parameters established by Section 214(e) to designate

TelHawaii as the only carrier eligible for federal universal service support in the Ka'u area.4

Contrary to GTE's assertions that the Hawaii PUC expressly conditioned its

selection of TelHawaii on TelHawaii receiving federal USF sUpport,5 the Hawaii PUC was

reasonable to condition its designation of TelHawaii on TelHawaii obtaining Commission

approval of the Ka'u service area, which, by implication, necessitated a change in GTE Hawaiian

Tel's study area so that TelHawaii would be eligible for federal universal service support.

Incident to this approval, however, is the fact that the Commission currently utilizes study areas

as the basis for distributing universal service support and separating costs between inter- and

intrastate services. Thus, the Hawaii PUC's motives in replacing GTE Hawaiian Tel with

TelHawaii should not be second-guessed by GTE because it was ultimately GTE Hawaiian Tel's

provision of inadequate services that led to its replacement in Ka'u. As a reSUlt, GTE is

2

3

4

5

Comments of GTE at 9.

See Docket No. 7497, In the Matter ofGTE Hawaiian Telephone Company Incorporated,
Investigation ofGTE Hawaiian Telephone Company's Provision ofService in Rural
Areas on the Island ofHawaii, Decision and Order No. 13626 at 14, 15 (November 2,
1994).

47 U.S.C. § 214(e).

Id.
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unjustified to claim that TelHawaii was favored over GTE Hawaiian Tel because ofthe Hawaii

PUC's unreasonable reliance on the availability of federal universal service support.
6

III. THE COMMISSION SHOULD DESIGNATE HAWAII AS AN INSULAR AREA.

When TelHawaii requested that the Commission clarify that Hawaii is an insular

area for purposes of the timetable by which rural carriers in Hawaii transition to obtaining

universal service support based on forward looking costs, it did so specifically to ensure that

rural carriers serving high cost areas not on the U.S. mainland be treated similarly. TelHawaii

believes that had the Commission known that the Hawaii PUC had previously authorized

TelHawaii to provide services as a rural carrier in Hawaii, it would have included Hawaii as one

of the insular areas in which the Commission may afford special treatment in the transition to

applying forward looking costs as the basis for universal service support. This is especially the

case because the forward looking costs models currently under consideration do not contain data

representative of rural, high cost areas in Hawaii.

Moreover, GTE's arguments that TelHawaii is currently not serving Hawaii is

specious at best.7 TelHawaii would be providing service today in Ka'u if GTE Hawaiian Tel had

negotiated with TelHawaii for the sale or use of its assets in Ka'u area. By way of brief

background, after the Hawaii PUC designated TelHawaii as the carrier oflast resort in the Ka'u

area, GTE Hawaiian Tel appealed the Hawaii PUC's decision and requested a stay of that

decision from the Hawaii Supreme Court pending the outcome of its appeal. On October 2,

6

7

Comments of GTE at 9.

Id. at 10.
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1996, the Hawaii Supreme Court denied GTE Hawaiian Tel's motion for a stay of the decision

naming TelHawaii as the carrier oflast resort in the Ka'u area.8 As part of the Hawaii PUC's

decision, GTE Hawaiian Tel was required to negotiate an agreement for the transfer to or use by

TelHawaii of its assets in the Ka'u area. Notwithstanding this directive, GTE Hawaiian Tel

refused to negotiate with TelHawaii for the transfer of its assets. As a result, TelHawaii initiated

a proceeding at the Hawaii PUC seeking a ruling that exercise of TelHawaii's eminent domain

authority over GTE Hawaiian Tel's assets in the Ka'u area was in the public interest. This step is

necessary under Hawaii state law before a public utility, such as TelHawaii, may bring a

condemnation action in the appropriate Hawaii state court to obtain the property at issue.

On May 23, 1997, the Hawaii PUC had "no difficulty in holding that the

condemnation proposed by TelHawaii is in the public interest, that it is necessary, and that

TelHawaii will use the property upon condemnation for its operations as a public utility.,,9 In

making this finding, the Hawaii PUC determined that there are no less drastic means by which

TelHawaii may provide the enhanced telecommunications services to the Ka'u area that GTE

Hawaiian Tel has failed to provide. Thus, the Hawaii PUC found that it is in the public interest

for TelHawaii to acquire GTE Hawaiian Tel's assets, rather than to permit TelHawaii to use GTE

Hawaiian Tel's assets. In fact, the Hawaii PUC specifically rejected GTE Hawaiian Tel's

arguments that interconnection with its facilities, resale of its services or purchase of unbundled

system components are available to TelHawaii because each of these three methods will only

8

9

See Hawaii Supreme Court Order No. 20075, PUC No. 94-0346, (October 2, 1996).

Hawaii PUC Order No. 15602 at 13 (May 23,1997) (see Attachment 1).
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"perpetuate the deficient level of service that [GTE Hawaiian Tel] now provides." 10 As a result

of this order, TelHawaii is now awaiting the Hawaii Supreme Court's decision on GTE Hawaiian

Tel's appeal before exercising its condemnation authority in the appropriate Hawaii state court.

What TelHawaii seeks is only to be treated similarly to other rural LECs that offer

services in high cost, insular areas. This request is meritorious because the Commission

specifically has noted that rural carriers operating in Alaska and insular areas and offshore areas

deserve special treatment during the transition to forward-looking costs because of the unique

circumstances facing carriers in these areas. II Rural carriers operating in Hawaii face the same

unique circumstances facing other insular areas, including higher shipping costs for equipment,

damage by tropical storms, and extremely remote rural communities. 12

GTE is again off the mark when it cites TelAlaska's testimony from August 1995

for the proposition that Hawaii should not be regarded as an insular area. 13 Specifically,

TelAlaska had stated that it believed that "its cost of service in Hawaii will be less than its cost of

service in Alaska.,,14 TelAlaska proffered this opinion one year before the Hawaii PUC had even

designated Te1Hawaii as the carrier of resort. Moreover, this statement certainly does not

undermine the conclusion that providing service in rural areas in Hawaii will still be higher than

providing service in non-insular areas.

10

11

12

13

14

[d. at 15.

Order at'l 314.

Id.

GTE Comments at 11.

See Te1Alaska, Inc.'s Brief Hawaii PUC Docket No. 94-0346 (August 30, 1995) at 18-19.
(see Attachment 2).
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Once the Commission's new universal support distribution mechanisms are in

place, TelHawaii will obtain its support under the new methodology. TelHawaii only asks that it

be treated similarly to other rural carriers in insular areas until all rural carriers are required to

obtain universal service support based on forward looking economic costs.

IV. CONCLUSION

For the foregoing reasons, TelHawaii respectfully requests that the Commission

clarify its Order as described above.

Respectfully Submitted
TELHAWAIl, INC.

By:4~ '5;J~LJI.
Kevin C. Boyle
Michael S. Wroblewski
LATHAM & WATKINS
1001 Pennsylvania Ave., NW
Suite 1300
Washington, DC 20004
(202) 637-2200.

Its Attorneys

August 28, 1997

DC_DOCS\76904.1
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I, Vera Harvey, hereby certify that I have this 28th day of August 1997 caused
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Gail Polivy
GTE Service Corporation
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Suite 1200
Washington, DC 20036

Richard McKenna
GTE Service Corporation
P. O. Box 152092
Irving, TX 75015-2092
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BEFORE TH! PUBLIC UTILITIES COMMLSSION

OF THE STATE OF HAWAII

In the Matter of the Application ot)
)

TELHAWAII, INC. )
)

For Approval to Exercise Power ot )
Eminent Domain to Acquire GTE }
Hawaiian Tal's Lan~, Easement5 and)
Appurtenances in the Xa'u Area. )

-------------}

Docket No. 97-0026

Decision 'and Order No. 15602

~ECISIQN AND ORDER

I.

On January 27, 1997, T!LHAWAII, INC. (TelHawail) tile~

an application requesting that the cC1llJllissionmake appropriat:e
i

findings to enable 'l'elHawaii to exercise the power ot ••inen;t

domain and acquire GTE Havaiian Telephone Company Incorporated'~

(GTE Havalian Tel) land, easements, and apPuJ;tenances in th8

~a'u area ot the island ot Hawaii.

TelHawaii served copies of its: application on

GTE Hawaiian Tel and. the Division of consumer· ~dvocacy of the

Departllent ot Comnerce and Conauller Affairs (Consumer Advocate)'.

On FebruGry 18, 1~97, GTE Hawaiian Tel .oved to intervene in thi~
I

docket.

By Order No. 15441, i.sued on March 11, 1"7, the

eo_ission allowed GTE Hawaiian Tel to interv*ne and -.ad. the
I

Con8um~ Advoca.te a pa.rty in the docket. The partie& fil~d
~ .

po.iti~n IJtatements on March 31, 1997, and presented oral aJ:"9UJIe~t

to the,comaission on their positions on April 7, 1991.
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II.

A.

No. 7.~7.

This eminent do••in action has its genesis in Docket

In that dock.~, we lnvestlqatec1 the provision at

telephone service in the rural area. of the state. Our

inv••t1gat1on culminated in Decision and Order No. 13626, issued on
Hoveaber 2, 1994. We concluded in that order that the telephone

service provided by GTE Hawaiian Tal in the rural areas of the

state was inadequate--that it did not m••~ ehe reasonable

convenience and necessity of bl.in•••e8 and residents. 'rhat

conclusion Willi based on Qur fin4ine) 'that eel.phone.ervice ",as

beinq provided mainlythrouqh laulti-party lines, rather than

single-party lin•• , and that GTE Hawaiian Tel "'all not providing the

facilities necessary to .upport .ingle-party lihes and to m••t the

.ountinq ~U\And tor conversion troll party-line to single-lina

service. w. found that party-line service bop.red business

development and posed a ~hreat to the health and satety ot the

rQsident.s in th. rural are••• Many services associatect with

2

sin91e-party line. (such as the use ot tax and ans"er1nq machine.)

a.nd the ability of customers t.o access 61lerc;ency servioes were

bein9 denied multi-party line customer••

In Dacision and or~er No. 13626, we ordered GTE Hawaiian

Tel to develop an accelerated plan tor the convar5ion ot the rural

area. trom multi-party 1ine& to sinqle-party lines. At the sa..

time, we aCknowledged that at its 1"4 session, the leqls1ature

enact~ Act 80 (codified in Kawaii Revised statutes (HRS)

S 269.,16.9 (h) ). Act 80 requires that i~ the cOlmisslon determines
j

that a~ area ot the state has less than adequate telacolnmunicationa
I •

i
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service, the commission shall require the exiatinq provider to sho~

cause Why the co.-i••ion ahould not authorize an alternative

teleco..unication. provider for the area. We stateQ in oeeision

and Order No. 13626 that purauant to Act 80, \Ie \Tould open a c:tocket

to de~ermin. whether an alternative provic:ter to GTE Hawaiian Tel

should be certified to servioe the rural areas.

Pursuant to Decision and or4er No. 1'3626, by Order

No. 1J579, i8sued on Deoember 12, 1994, in Docket NO. ~4-0346, we

direct.c:t GTE Hawaiian Tel to ahow oause why the commisaion should

not e.lect an alternative carrier to provide telecommunications

-servic.. in the rural areas of the state. A yea,t" later on

December 13, 1995, by Order No. 14415, the commission determined

that GTE Hawaiian Tel had failed ~o ~ee~ .its Rurden ot

4emonstratinq that it haa the necessary comaitment and ability to
I

meet th. teleconmunications needs of its rural c~sto5er. and tha~

it had not .hown cause why an alternative provider should not be

authorized. The coJUlission settled on a bid procQss as the

appropriate .eane of selecting an alternative providQr for the

rural areas of the state and ci•• lqnated the Ka'u atea as the first

area tor suoh a proce$s.

The o02lJaisaion solicited bids trom various

teleco~unic.tionaproviders, includinq GTE Hawaiian Tel, tor ~e
,

Ka'u area and by Decision and Order No. 14789, tiled on July 1S,

1996, the commis.ion .elected TelHawali as the &ucCesstul bidder.

In Decision and Order No. 14189, the cOJllliss·ion alao ordared

GTE Hawaiian Tel and TelHa.vaii to nQiJot1ata, as required or

appropriate, the transfer to or use by TelHawai10t GTE Hawaiian

I
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with. GTE Hawaiian Tel refusing to neqotiate anrf
I

Tel's ~••et. 1n the Xa'u are. to enable TelHavaii to c01llmenoe.
• ervic~ by May 15, 1997.

The parties vera unable to J\e9otiate an agreblant for thk

cale to or u.e by TelKavaii of GTE Hawaiian Tel's assets in th~

JCa'u area.
I

agre.ment other than an interconnection a9ree1l1ent' with TelKavaii:,

TelHa~aii saw no alternative but to seek condeanatlon ~t

GTE Hawaiian Tal'. as.eta in the Ka'u area.

B.

section 6 of Act 134, Session Lava ot Hawaii 1961j,
I

requir•• that, before exercising its power of eminent dOllla.in, :a

pUblic utility 'Ila\l&t. 5ubIAit to the cO'lmission it-II intention tlo

exerci.e the power vith a dascript.ion o"f tha propel:'ty to ~

condemned. Tbe commission, in t~n, must find that the propo••d

condemnation 1& ~n the public interest, that it is necessary, ~r~

that th6 public utility ..,111 use the property for its operations as

a pUblic utility. Aftar the eom.i••1on makes these tlndinq., the

ut.ili1:y lIay file a condeanation action in tha cireuit court to

determine, al\Onq other i.sues, just compensation for the condoned

property.l

; I

'$. basis of TelHavai!'. application is not. HRS S ~Ol-4J, J::Jqt
Act. 134, Se5aion Iraws or Hawaii 1961. DRS S ~Ol-43 applies only to
irrigation corporation.. The 189'isl&1:ul:'e applie4 ...ction 6 0: Adt
134 t.o all public utilitiea having the power at e1l\in.nt domain
under ••ction 8-4, Revi••d Laws of H."aU 1995, as we.ll a. to
irrigation corporations baYing the power of eminent domain und~r

.ectiO! 8-38, Revised Lavs of Havaii 1995. section 8-4, Revised
Laws 0 Hawaii 1995, is currently HRS S 101-4, an4 seot.ion 8-38,
Revi.. Law. of Hawaii 1995, is currently HRS 5 101-~1. .

..
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Betore wa examine whether Noh ot the eluent. specified

by Act!lJ4 has been satisfied, we dispoee of GTE Hawaiian Tel's

arqu.ents ooncerninq due process and the .cope of the con4emnation

aotion allowed by .tatute to a public utility.

III.

A.

GTE Hawaiian Tel co.plains tha~ it haa not been aftorded

procedural due process in this docket. GTE Hawaiian ~l as.erts

that it should have been allowe4 to eonduct discovery and to

cross-axamine w1tne•••s in _ full contested cas. procaedin9·

The eo-aiss10n concludes that it accorded GTE Kawaiian

Tel sufficient Que process when it allowed GTS Hawaiian Tel, ~s

well as TelHavaii and the COn8u.er Advocate, to tile a position

statement on TelHawaii's application and to present oral argument.

As the Hawaii Suprefte court noted in sandy Blaeb Defence fUnd y.
Cit~ Council, 70 Haw. 361, 773 P.2d 250 (1989):

Due Foces. is not; a fixed concept X'equir1n9 a
specific procedural cour.e in every situation.
[n]u. proce8S 1s tlexible and calls tor 8ucn
procedural protections as the pa~icular

eituatiOll 4..nd... The full ri;hts of due
process present in a cou~ of la~, inclUding
pre.entation ot witness.. and croas­
eXllJk1nation, eSo not automatically attAch 'to •
quasi-jUdicial hearinq. The basic elements of
procedural due proc... ot law require notice
and an opportunity to be heard at a meanln9ful
ti.. a~d in a aeanlnq!ul manner betore
govern.ental deprivation of a significant
property int.rut.

10 Hav. at 378 ,(citation. and internal quotation aark. omitted)~

In Bandy B.acb, taJdl19 & cue from MOtbtwa v' Eldr idge,

424 319, 9 6 S. ct. 89 3 , 47 L.Ed.2d 18

5

(1916) # the cour1:

....cv ..,.., '07 ,C:C::C::
oor.c '"'C
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balancing of the fOllowin~
I

(1) the private intere8t which will be atfected; (2) thefactors:

pronOU~Ced that determination ot the specirlc procedures requirea
. I

to satisfY due process requires 11

1 i ch i t th h th).risk of an erroneous depr vat on ot au ntere. rouq ...
i

procedures actually u.ed and the probable value, it any, of
I

additional or alternative procecSural aafequards; and (3) th~

governmental intereat, includinq the burden that additiona~

proced\U'al safe9\lards would ant-ail. .su sandy Beach, 70 Haw. ~t

378; Math.ws, 424 U.S. at. 335, 96 S.ct. at 903, 47 L.Ed.2d. at 33,_

§SA~ Applications gf Herr~ck And Iriih, 82 Haw. 329, 343, 92~

p.2d 942, 956 (1996); Kernan v, Tanaka, 75 Haw. 1, 22-23, 856 P.2~

1207, 1218-1219 (1993),

We acknOWledge that GTE Hawaiian Tel has a proprl.ta~,

inter.at in the property to be condemned. However, this proceed1~
,,

alone does not determine Whether GTE Hawaiian Tel will be deprived

of th&t property inter••t. 1'h. proce.ding before t:he COllUlli88ion ~s

not a condemnation proce8dinq. It is only to ascertain whether

public intere.t will be .erved by the proposed condeJDnatio~,

. I
whether the COndemnation 1. nec•••ary, and lihether the property, if

condemned will be u.ed by TelHawaii in it, operat~ons as ~ pUbl~c

utility.
i

Any deci.ion in tbl. docket in favor of TelHawail '1s

•application will not itselt deprive GOrE Hawaiian Tel of 11ts
,

property interest. eTE Hawaiian Tel will have further opportuni~y

to prot.ect it. interest in the property proposed to be conde.ned ~11
I '

the actual condemnation proceeding before the circuit court.

When G'l'I Hawaiian Tal's property int.erest in this dock~t

1s watqhtld against the risk ot erroneOU8 deprivation of the

proper y inter.st by the procedures actually used in this docket

I 6

!
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.
I

I
I

end ,,+ prol;>able val"e, it any, of add1l:ional or all:8rnat1vt.

proc.d~ral safeguar4. and the intere.t ot government, ,the notic~

and he~rinq proced.ures followed in thi5 docket constituted np
I I

violation of <1ue process. GTE Hawaiian Tel va. accorded all.pl~
,

opportunity to briet and orally argue its position on the i.suo.

presented in this docket; and no additional lubstantial Informatioh

cOlllc1 have baen .licited through discovery and crca.-exa.ination Q~

witne.Jes, Which GTE Hawaiian Tal asserts it was entitled to, tD

a••istithe cOMmi••ion in making it. determination on the issu~

relevaat in this proceed1nq.

GTE Hawaiian Tel gives a8 exa.ples the tOllowing kinds al

fact. that it asserts it could have elicited through discovery a~

the cr~'B-exa.inationor witnacs85: (1) the ability of T.IHawa~
I ..

to prO~i<18 tel.coJUa~ications service. in the Ka"u are. thrOU~

interconnection ot ita tacilities with those ot GTE Hawaiian Tel dr
;

throuqh the resale ot GTE Hawaiian Tel's services or through the

purchase of GTE Haw&iian Tel's unbundled elements; (2) the propoaeid

condeanation's violation ot the federal TeleCOMmunications Act af
1996; ~nd (J) whether TelHawaii would, in fact, put the proper~

i .
propoaed co be conde~ed to publio use superior to that Which t~

property 1. «lread.y cSavotld.

I We do not I.e how di.covery and the cross-ex••ination dt
witne."es on the•• matters would have added in any aUbstantial w~y

to the. tacts already known and aCknowledqed to exist by the parti~

about ~.~e mat~er&. Both ~h. ~.deral Taleco..unieations Ac~ ~f

lii6 a c2 Act 225, Session Lawa ot Hawaii 1995, require an incullb.,it

local xchange c.~rie~, such as GTB Ha~.iian Tel, to enter into

te with cODlp_tit1ve local exchange carriers t'or

7
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I

interaobection.
I

interoohnect1on,,

flot in dispute.

resale, and the cala ot unbundled elements. Thu.£~
!

resale, and unbundllnq as available options ar~

The i.sue lsi wttethar TelHl!1wa.l i 1. 'I'equir.ci t$

pursue ~bese' options rather than condemnation, and that i. a 1.9a~

i
iSS~8, ~e det.r-ination ot ~hich requir•• ,no turther .licitatio~

,
of tac~s. si.ilarly, the qua.tion ot whether ~.lHawaii's pursuit

of corid.mnation i. or 1_ not in violation ot the federa~
,

Telecommunications Act ot 1996 lea legal iasu., tor tho resolution

ot Which no turther tacts are necessary. Finally, the re.olution.
ot the ttusation ot \W'hathar TelHawa1i will put the property it .eek~

to co~~emn tCl public use 8uperior to that which it is alread¥

devoted needs no tacts other than TelHawaii's representation as tb.
how it will use the property. In su~ary, the ri.k ot erroneo~

~epriy~t1on ot property and thG probable value ot discovery a~

cross-examination ot witnesses ar. not so great as to require a~

more procedural &atequar4. than tho•• aftorded in this dockot.

Further, the. Stat. and the nationalqovernment ha~e
(

.xpre.~ed stronqly the pollcy ot providing enhanc~d.
t81.co~nicatlona services throughout the state.and the nation,

including the r~ral areas. This policy is clearly expressed tn

Act 225 and the f.deral T818COl11a uniaationa Act: ot 199'. 'l'hu';,

diSCOVjry and the erosa-exaftinat1on

due 1oce5. are neither nece.sary

property Inter••ta of GTE H.~ilan

stronv~public policy ot encouraqinq

telecomaunications service••
I

8

or witn.ss.. as components qf
nor required. to protect the

Tel when weighed against the,.
the availability of enhane~

(



',' SENl BY:
b' ,-<)1; 11 :45 ; BOGLE & GATES,

_. 1 -- --... ".,., QI ..-rc\,U1Jl"'UU I I U f

B.

2026372201:~lO!21

19072764152 P.ll

,
I Tha aa~et6 to be conc1eamed by TelHavaii include botn real
I

and p~sonal property. GTE Hawaiian Tel a••erts that a public

ut11itYr aay condemn only resl property and not per.onal property~

I
In sQPport of this proposition, it cites HRS S 101-6 which

provld~s:

Property which --1 De taken by virtue of thi.
part includ•• all r~l ••t.ate belonging to any
person, together with all ctructur.s and
i.provemente thereon, tran~iseB or
appurtenances thereunto bslonq, water, vater
ri9hts, and 8ase••nte ot every nature.

This .ect.1on Jlet'ely indicates that real property an~ the

other ~operti.8 spacifieQ in the 8ectio~ are included amonq th~

"property" that may be t.aken by condemnation. Tne section does not

preclude the taJc:ing of personal property. IndeCtd,· the inclusion of

personal property aaonq the "property" that Illay be taken by

con4emn~tion by a public utilIty is implied by Act 13.. In section

2 of ~h~ Act, the legislature extended the terms ot the tranehi.es
I '

granted: by the Terri1:ory of Hawaii to an indefin!te periocl aha

provided, among other thinqs, that: these tranchla-es are not: to ba

conatru.t to qrant any axclusive riqht or privilege. 'Ita_n, in

The said COIlpany ahall have the right to
acquire, bold. or tal(e ove!:' , .1tber by purchase
or lease, property I both rea1, peraohal or
..ix..s, aa My J:)e neC••Bary fot' the proper
conduct ot 1t. bUBin.s&, but said c~ny

shall not have pover or ri9ht to acquire the
tl:ancbise or property ot a.ny ot.hcar p~blic:
utility company, except with the approval ot
the pUblic utilities comai••ion.

sectionI 3

francht
I
I

of the Act, t:ha leqislature further a1llended each

to read •• tollovs:

9
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.
• tatut~ and cas•••

I
I

.1 i, The i.plication is clear. A pUbl c utility ••y condemn

both ·r~.l and personal property as .ay ~ neoessary tor the prop.-
I ;

oonduct oL the utili~yJ. bU8ineas. 1 While the quoted seetlon ~t
I

Act 131 a.ddresse. tranchises qranted by the Territory ot Hawail,

and T.lHawaii 1. not one of those with a territorial franchi.a,
I

noneth~18as, it would not be equitable to invest aome public

utilit.ies, b\lt not other., with the riqht to condeiln both J:eal ~

personAl property. The public utilities refarredto in section 6

of Act 134 include, and the broad lanquaqa of HRS S 101-4 vbieh

invests public utilities with the power of eminent do~ain applioa
I .

to, all utilities, both those that are franchised and those that

are no~. ThUS, we reject GTE Hawaiian Tel's ar~1\I.ent that np

personal property ••y b. condemned by TelHawali.

c.
;
I

i GTE Hawaiian '1'81 posits 'that a pu))lio utility lQay not,, (

condemn property already devoted to a public us.. It ~itea both
. .

.tatut~ry anQ ca•• authority in support ot this proposition. W. do. ,

not a9~Q8 with GTE Hawaiian Tal's reading and applica~10n of th.s~
,

i

I GTB Hawaiian Tel eit.. HRS S 101-53. This sectio~
i

provi~ that for ~public property· alrea4y appropriated to some

public rurpo•• to be condemned, it auat be sbown that the use to

which 1ba property vil1 ba put upon condonation will be lIlor.
I
I
!

I . I
a8~tlon 2 of Act 134 do.. not use the tera "condemn," but~

parti~arly in ligbt of the egpoweraant at public utIlities to
condean: property in .ection 6 ot the Act, the term -acquire," ~
u.ed ie aection 2, J1ay reasonably be conatru4lC1 1::0 lncluc:le
acquiairion by cond..lma.~ion.

10
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I

n....~xY then the puxpooe to ~h1ch it 18 already appropriated.

But ~ S 1D1-53 (whiCh is at portion ot part IIIo! chapter 101)
I

.pplie~ on11 to "public property," and "public property· is de1'ine«1
I

in HllS S 101-51 (which is also a portiOh ot part III) ~$ "real

(1) owned by a political su~ivision of the State or

(2) ad by the stata in it. own riqbt and not owned by the United
I

states.:" Section 101-53 does not apply to private property.

That proparty already devotecl to public use lIay be

· I SEl"t'T BY:

i

concSe~4kI ie further illlplied in section 3 ot Act 134, quoted above.
I

Thera J. le.gislature provided that a company "shall not have power

or r19~t to acquire the franchise or property ot any other public

utilit~ coapany, except with the approval ot the pUblic utilities
I
I

eo_1s~ion.1I I~ is clear tha't one pUblic utility aay acquire the

propert,ly ot another public utility, with commission approval.
I

Aqaln, ~lthouqh section J dealt with franchised pQbllc utiliti•• ;

equity reqUireS that all pUblic utilities b6 trea~ed alike.

I c:TE Hawaiian '1'111 cite. case. to ,"upport its propo_ition

that J'rrperl:Y already davobtl ~o a p"bl1c usa -y not ha ccncl_

tor th~. purpose ot placlnq it to ~..... Use by another. It

a••erta! that the use to which TelUawaii intends to put GTE H&vlliiaJi1,
I

'reP. property upon cond.eanation (tor telecomaunic~ion&purpos••)

is no d tferent iro. the ua. to which it 1s currently bein9 put ~

GTE Ha aiian Tel. Bowev.r, thl. proposition i6 no barrisr to

cond ~ion where the property will be pat to a ditferent use or

to the ~e u•• in a different manner or when the benefits to be

derivedl trom tha p~oposed Use ia qreatertban that bein~ derived
I

tro~ 1t current use. ~ lA Julius L. Sackaan, Nlcbo1'. Eminent

11
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j
DomAin frey. 3d ed. 1981), 5 ~.2[7J and S 2.2[91 at in 3, pp. 2-100

and 2-1P1.

I In the inatant c&&e, ~elHavaii will repair and upgrade
I

the GT~ Hawaiian T.l facilities that it acquires by condemnation
i

and Wil~ u•• them, together with the .qui~ent TelHawaii propose.

to Inst:~ll, to provid.e talecomJIunications: services that are not now
I

beinq ~ovi4ed by the u•• of the aaaa acsets by GTE Ra~a1ian Tel.

TelHan~i will provic1e (indeed, by our order, it is requirec1 to
I

provide!) single-party lin. service with all enhanced and e.ergency

number tiservic8s that single-party lines and TalHawaii'. diqita~

equipme, t will be capable of providing. These services are not now
,
I

heine) furni.becl by GTE· Hawaiian Tel by ita u•• of the asa.ts
I

proposer to b. condemned.

ThUS, the manner in which CT2 Hawaiian ~el's assets will

be u••d by TelHawaii 1s a1qnificantly different froD the way in

which ~.y are currently being used. Al1:h~9h the .present us. and

the prO~&ed use are both for teleeolNlunic::ationc purposes, the use
I

to \lh!<i:h TelHawaii will put the ••••t.. for taleCoMunication5
I

purpoae;5 1s markedly different from the u•• to which they are

pre••nt:ly De1ng put by GTE Hawaiian Tel for teleco_unication~

purposer. t.rhe use ot th_ aa••ts by TelHawali a.nd tbe benefits to

be deri ec1 tl"oa that uae are tar superior to those currently being

experi ced. M expressed in Ac1: 225, Session Laws of Hawaii 1995,

the St.a e's policy i. to toster the development and .aintenance o~

advanc~ t.leea.aunlcationa technology and servlc.. in both urba~

and rurr1 area. of the state. In l'ight. of this policy, TalHavaU.'_

intender ua. ot GTE Hawaiian Tel'. ass.ts i. necessary (indeed, tar

ftore n e.sary) than the use to which they are now devoted.
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l
]' ·Finally, GTE Hawaiian Tel aS$erts thott condemnation of

GTE Hil alian Tal'. as.eta by '1'elftawaU. violates t.he fed.ra~
: I

T.leco~unieations Act of 1996. To ~he contrary, in our jUdqmQht

the prtSed conde1DJlat1on is In furtheranca of the purposes of th1
tedera ac~. As in Act 245, a' purpole of the ~ed.rai
Telec~unications Act of 1996 1s expansion of advance~

, I

tel.co~unication. servic.s in the rural. a. well aa in the urban~

areas ~t the nation. I

TelHawali'c proposed acqui.i~1on of GTE Haval!an

i

We have no difficulty in holdihq that the condeanat1o,

A.

IV.

I
I
I

asseta lin ttua Ka'u ,are. i. in

I

\

propo~ to be undertaken by TelHavaii is in the public intarestt
: j

that it~ i. ne¢e••ary, and that TelKawai! ~ill use the property upo~

condemdation for its operations as a pUblic utility. Our rational~
[.

folloVflj.

I
I

i,,
I

I
Tel'!

!
the public intarest because, wit.

I I
tho•• al-set., repaired and upqracSecS by 'l'elHawaii. and the advanced

! I

equiP_-rt T.1Havai1 will install, the Ka'U area will be prQvide~

with .tanc:e<t te18COUlunicationa services that it currently ill not.

enjOYinr .nd which GTE Sawaiian '1'.1 has failed to provide. TIl'

rural tea. of the stat., auc::h as xa'u., are entitled to the ~

level 0 .ervices that tho.e in the urban ar••• ot! the stat. enjoi
I

or are capable ot" enjoyinq_ The con4emnation will provide th~

X.'u ar a vith opportunlt1Qs tor .canaille d.aveloplllent and ~111

13
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aesure ~ l~el ot .erv1ce co~enaurate vith the health and safety
I

needs o~ the area.

I GTE Hawaiian Tel's arqu~ent to the contrary i. without

aerit.1QTE HawaiiaD Tel po.it~ that there are lese drastic mean~
by whi TelHawaii may provide service in the Ka'u area. I~ points

I
to interconnection with GTE Hawaiian Tel's facilities, resale of

GTE Haw"iian Tel's services, and purchase of unbundled GTE Hawaiian

Tel's .ystem cOJlponents. None of the.e "options" serves

TelHawali/s purpos...

I Interconnection will require the buildinq by TelHaCiaii of
I

facilit~~s that will duplicate those owned by GTE Havai1an Tel in
-'

~he xaru area. The cost of such an undertaking would be
I

foraidaple, the project wou14 take years to· complete, anq
I.

duplica~inq ~&c11itie8 i. not practical 1n the sparsely populatea

are. of Ka'u.i Reaale of GTE Hawaiian Tel's service in the ar•• is not

r8..1i8t~C. We have already c1etenained that GTE Hawaiian Tel- s

aervice! in the area ia not adequate. TelHawaiJ intends to provide

far sup~rlor service than that now being provide~ by GTE HawaiiDn

Tel.
i

t
' Finally, the purchase by TelHawai1 ot CTE Hawaiian Tel's

unbundl elerment:. will require .xtanfillVe neqotiations on the prics

to be lpaid tor those elellenta. TelH&val1 is requlrec1 by

CO..i.5Lon order to provide advanced teleco..unleat1ons services
!.

in the ~a/\l area ae qulckly as possible. As the ~xperiQnce ot:
I

others '. n neqotl11tinq resale and. purchase of Unbundled ele»ents

with GT Hawaiian Tel has proven, such neqotiations &re drawn-out

14
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I

process 8 ~here parti•• have difficulty 8qreelng on the pr1ct to'bQ

paid.

8.

c. •
\
l

TelHawa.i.i will use the conduned a.sets 1n its operation~

I TelHawa1i'a proposed condemnation of GTE K~w_iian Tel',

assets fn the Ka'u area is n.ce••ary. The assets are need.d if
TelHawali is to provid. the services required by th~ eo~ission

I

within Ithe time allowed. Ne1~her the buildinCJ ot duplicate

taoilitles nor interconnection with CTE Havaiian Tel's exiat1n~

~ l' i :faeilit:.l.a, as argueCS for by GTE Kawa .un Tel, 1. a teas bl~

alternative. Indeed, interconnection with G'l'E Hawaii.an Tel',-I . \
I

faCilit!ea, wbich ~. determined to be inadequate, may onl~

perpetu t. the deficient level of service that GTE Hawaiian Tel now

provide .

I
I

j
i

as a pU~lic utility.,
to the contrary •

GTE Hawaiian Tel mak.s no torceful arq~en~
i
I

Ind.ed, CiTE Hawaiian Tel does not seriousl)\'

dispute that TalKawali vill u.. the condemned assets foi
I.

TalHawa i's operations a. & telecollll\unicationa provider in the

Ita'u ar a. CT! lIawaiiiAn Tel only pointe to what it considers to b4i

an an41Y--that 15;, it GTE Ha",.iian Tel'. facilities are out-dated

and ina4equat., bow can the facilities be useful tor public utilit~

GTE Hawaiian Tel .1cconstrues

as intended by TelHawaii (i .e., to p;r-ovlde .advanced

teleco unicationa servicas).

i'. int.ant.

purpos

15
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TalHawaii do.. not intend to use GTE Hawaiian Tel's

r&cili laa in the manner GTX Hawaiiah Tel is currently u.inq them.

ii int.Me to install advanced Bwitchinq and other equipment

that, oqather with GTE Hawaiian Tel'. facilities thAt TelHaw.ii
, I

will r pair and upgrade, will allow TalKawail to provide service

that i much improved and superior to that now beinq providad with
i

thoae facilities by GTE Hawaiian Tel.

I
I V.

I THK ~SstON MAXES TKI FOLLOWING FINDINGS:

I 1. The condemnation proposed by TelHa"'aii ia in th~
I

publIc interest.

2. Tha condemnation propo.6d by -ralEfawaii is nacessary ~

3. TelHawaii will use the property that 'l'alHawaii

to conde.n for its operations as a public utility.

COlDll.1.8C1.0net-

DONE at Honolulu, Hawaii thia 23rd day.of May, 1997.

PUBLIC UTILITIES COMMISSION
or THE STATE or HAWAII
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